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Subpart A—Authority, Purpose,
Scope and Definitions

§373.1 Purpose and scope.

(a) Authority. (1) In general. This part
is issued by the Federal Deposit Insur-
ance Corporation (FDIC) under section
156G of the Securities Exchange Act of
1934, as amended (Exchange Act) (15
U.S.C. 780-11), as well as the Federal
Deposit Insurance Act (12 U.S.C. 1811 et
seq.) and the International Banking
Act of 1978, as amended (12 U.S.C. 3101
et seq.).

(2) Nothing in this part shall be read
to limit the authority of the FDIC to
take action under provisions of law
other than 15 U.S.C. 780-11, including
to address unsafe or unsound practices
or conditions, or violations of law or
regulation under section 8 of the Fed-
eral Deposit Insurance Act (12 U.S.C.
1818).

(b) Purpose. This part requires
securitizers to retain an economic in-
terest in a portion of the credit risk for
any asset that the securitizer, through
the issuance of an asset-backed secu-
rity, transfers, sells, or conveys to a
third party in a transaction within the
scope of section 156G of the Exchange
Act. This part specifies the permissible
types, forms, and amounts of credit
risk retention, and it establishes cer-
tain exemptions for securitizations
collateralized by assets that meet spec-
ified underwriting standards or that
otherwise qualify for an exemption.

(c) Scope. This part applies to any
securitizer that is:

(1) A state nonmember bank (as de-
fined in 12 U.S.C. 1813(e)(2));

(2) An insured state branch of a for-
eign bank (as defined in 12 CFR 347.202);

(3) A state savings association (as de-
fined in 12 U.S.C. 1813(b)(3)); or

(4) Any subsidiary of an entity de-
scribed in paragraph (c¢)(1), (2), or (3) of
this section.

[79 FR 77740, Dec. 24, 2014]

§373.2 Definitions.

For purposes of this part, the fol-
lowing definitions apply:

ABS interest means:

(1) Any type of interest or obligation
issued by an issuing entity, whether or
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not in certificated form, including a se-
curity, obligation, beneficial interest
or residual interest (other than an
uncertificated regular interest in a
REMIC that is held by another REMIC,
where both REMICs are part of the
same structure and a single REMIC in
that structure issues ABS interests to
investors, or a non-economic residual
interest issued by a REMIC), payments
on which are primarily dependent on
the cash flows of the collateral owned
or held by the issuing entity; and

(2) Does not include common or pre-
ferred stock, limited liability interests,
partnership interests, trust certifi-
cates, or similar interests that:

(i) Are issued primarily to evidence
ownership of the issuing entity; and

(ii) The payments, if any, on which
are not primarily dependent on the
cash flows of the collateral held by the
issuing entity; and

(3) Does not include the right to re-
ceive payments for services provided
by the holder of such right, including
servicing, trustee services and custo-
dial services.

Affiliate of, or a person affiliated with,
a specified person means a person that
directly, or indirectly through one or
more intermediaries, controls, or is
controlled by, or is under common con-
trol with, the person specified.

Appropriate Federal banking agency
has the same meaning as in section 3 of
the Federal Deposit Insurance Act (12
U.S.C. 1813).

Asset means a self-liquidating finan-
cial asset (including but not limited to
a loan, lease, mortgage, or receivable).

Asset-backed security has the same
meaning as in section 3(a)(79) of the Se-
curities Exchange Act of 1934 (15 U.S.C.
78c(a)(719)).

Collateral means, with respect to any
issuance of ABS interests, the assets
that provide the cash flow and the
servicing assets that support such cash
flow for the ABS interests irrespective
of the legal structure of issuance, in-
cluding security interests in assets or
other property of the issuing entity,
fractional undivided property interests
in the assets or other property of the
issuing entity, or any other property
interest in or rights to cash flow from
such assets and related servicing as-
sets. Assets or other ©property

§373.2

collateralize an issuance of ABS inter-
ests if the assets or property serve as
collateral for such issuance.

Commercial real estate loan has the
same meaning as in §373.14.

Commission means the Securities and
Exchange Commission.

Control including the terms ‘‘con-
trolling,” ‘‘controlled by” and ‘‘under
common control with’’:

(1) Means the possession, direct or in-
direct, of the power to direct or cause
the direction of the management and
policies of a person, whether through
the ownership of voting securities, by
contract, or otherwise.

(2) Without limiting the foregoing, a
person shall be considered to control
another person if the first person:

(i) Owns, controls or holds with
power to vote 25 percent or more of any
class of voting securities of the other
person; or

(ii) Controls in any manner the elec-
tion of a majority of the directors,
trustees or persons performing similar
functions of the other person.

Credit risk means:

(1) The risk of loss that could result
from the failure of the borrower in the
case of a securitized asset, or the
issuing entity in the case of an ABS in-
terest in the issuing entity, to make
required payments of principal or in-
terest on the asset or ABS interest on
a timely basis;

(2) The risk of loss that could result
from bankruptcy, insolvency, or a
similar proceeding with respect to the
borrower or issuing entity, as appro-
priate; or

(83) The effect that significant
changes in the underlying credit qual-
ity of the asset or ABS interest may
have on the market value of the asset
or ABS interest.

Creditor has the same meaning as in
15 U.S.C. 1602(g).

Depositor means:

(1) The person that receives or pur-
chases and transfers or sells the
securitized assets to the issuing entity;

(2) The sponsor, in the case of a
securitization transaction where there
is not an intermediate transfer of the
assets from the sponsor to the issuing
entity; or

(3) The person that receives or pur-
chases and transfers or sells the
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securitized assets to the issuing entity
in the case of a securitization trans-
action where the person transferring or
selling the securitized assets directly
to the issuing entity is itself a trust.

Eligible horizontal residual interest
means, with respect to any
securitization transaction, an ABS in-
terest in the issuing entity:

(1) That is an interest in a single
class or multiple classes in the issuing
entity, provided that each interest
meets, individually or in the aggregate,
all of the requirements of this defini-
tion;

(2) With respect to which, on any
payment date or allocation date on
which the issuing entity has insuffi-
cient funds to satisfy its obligation to
pay all contractual interest or prin-
cipal due, any resulting shortfall will
reduce amounts payable to the eligible
horizontal residual interest prior to
any reduction in the amounts payable
to any other ABS interest, whether
through loss allocation, operation of
the priority of payments, or any other
governing contractual provision (until
the amount of such ABS interest is re-
duced to zero); and

(3) That, with the exception of any
non-economic REMIC residual interest,
has the most subordinated claim to
payments of both principal and inter-
est by the issuing entity.

Eligible horizontal cash reserve account
means an account meeting the require-
ments of §373.4(b).

Eligible vertical interest means, with
respect to any securitization trans-
action, a single vertical security or an
interest in each class of ABS interests
in the issuing entity issued as part of
the securitization transaction that
constitutes the same proportion of
each such class.

Federal banking agencies means the
Office of the Comptroller of the Cur-
rency, the Board of Governors of the
Federal Reserve System, and the Fed-
eral Deposit Insurance Corporation.

GAAP means generally accepted ac-
counting principles as used in the
United States.

Issuing entity means, with respect to
a securitization transaction, the trust
or other entity:

(1) That owns or holds the pool of as-
sets to be securitized; and
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(2) In whose name the asset-backed
securities are issued.

Majority-owned affiliate of a person
means an entity (other than the
issuing entity) that, directly or indi-
rectly, majority controls, is majority
controlled by or is under common ma-
jority control with, such person. For
purposes of this definition, majority
control means ownership of more than
50 percent of the equity of an entity, or
ownership of any other controlling fi-
nancial interest in the entity, as deter-
mined under GAAP.

Originator means a person who:

(1) Through an extension of credit or
otherwise, creates an asset that
collateralizes an asset-backed security;
and

(2) Sells the asset directly or indi-
rectly to a securitizer or issuing enti-
ty.
REMIC has the same meaning as in 26
U.S.C. 860D.

Residential mortgage means:

(1) A transaction that is a covered
transaction as defined in §1026.43(b) of
Regulation Z (12 CFR 1026.43(b)(1));

(2) Any transaction that is exempt
from the definition of ‘‘covered trans-
action” under §1026.43(a) of Regulation
Z (12 CFR 1026.43(a)); and

(3) Any other loan secured by a resi-
dential structure that contains one to
four units, whether or not that struc-
ture is attached to real property, in-
cluding an individual condominium or
cooperative unit and, if used as a resi-
dence, a mobile home or trailer.

Retaining sponsor means, with respect
to a securitization transaction, the
sponsor that has retained or caused to
be retained an economic interest in the
credit risk of the securitized assets
pursuant to subpart B of this part.

Securitizcation transaction means a
transaction involving the offer and sale
of asset-backed securities by an issuing
entity.

Securiticed asset means an asset that:

(1) Is transferred, sold, or conveyed
to an issuing entity; and

(2) Collateralizes the ABS interests
issued by the issuing entity.

Securiticer means, with respect to a
securitization transaction, either:

(1) The depositor of the asset-backed
securities (if the depositor is not the
sponsor); or
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(2) The sponsor of the asset-backed
securities.

Servicer means any person responsible
for the management or collection of
the securitized assets or making allo-
cations or distributions to holders of
the ABS interests, but does not include
a trustee for the issuing entity or the
asset-backed securities that makes al-
locations or distributions to holders of
the ABS interests if the trustee re-
ceives such allocations or distributions
from a servicer and the trustee does
not otherwise perform the functions of
a servicer.

Servicing assets means rights or other
assets designed to assure the servicing
or timely distribution of proceeds to
ABS interest holders and rights or
other assets that are related or inci-
dental to purchasing or otherwise ac-
quiring and holding the issuing entity’s
securitized assets. Servicing assets in-
clude amounts received by the issuing
entity as proceeds of securitized assets,
including proceeds of rights or other
assets, whether as remittances by obli-
gors or as other recoveries.

Single vertical security means, with re-
spect to any securitization transaction,
an ABS interest entitling the sponsor
to a specified percentage of the
amounts paid on each class of ABS in-
terests in the issuing entity (other
than such single vertical security).

Sponsor means a person who orga-
nizes and initiates a securitization
transaction by selling or transferring
assets, either directly or indirectly, in-
cluding through an affiliate, to the
issuing entity.

State has the same meaning as in Sec-
tion 3(a)(16) of the Securities Exchange
Act of 1934 (15 U.S.C. 78c(a)(16)).

United States or U.S. means the
United States of America, including its
territories and possessions, any State
of the United States, and the District
of Columbia.

Wholly-owned affiliate means a person
(other than an issuing entity) that, di-
rectly or indirectly, wholly controls, is
wholly controlled by, or is wholly
under common control with, another
person. For purposes of this definition,
“wholly controls” means ownership of
100 percent of the equity of an entity.

§373.4
Subpart B—Credit Risk Retention

§373.3 Base risk retention require-
ment.

(a) Base risk retention requirement. Ex-
cept as otherwise provided in this part,
the sponsor of a securitization trans-
action (or majority-owned affiliate of
the sponsor) shall retain an economic
interest in the credit risk of the
securitized assets in accordance with
any one of §§373.4 through 373.10. Credit
risk in securitized assets required to be
retained and held by any person for
purposes of compliance with this part,
whether a sponsor, an originator, an
originator-seller, or a third-party pur-
chaser, except as otherwise provided in
this part, may be acquired and held by
any of such person’s majority-owned
affiliates (other than an issuing enti-
ty).

(b) Multiple sponsors. If there is more
than one sponsor of a securitization
transaction, it shall be the responsi-
bility of each sponsor to ensure that at
least one of the sponsors of the
securitization transaction (or at least
one of their majority-owned or wholly-
owned affiliates, as applicable) retains
an economic interest in the credit risk
of the securitized assets in accordance
with any one of §§373.4, 373.5, 373.8,
373.9, or 373.10.

§373.4 Standard risk retention.

(a) General requirement. Except as pro-
vided in §§373.5 through 373.10, the
sponsor of a securitization transaction
must retain an eligible vertical inter-
est or eligible horizontal residual in-
terest, or any combination thereof, in
accordance with the requirements of
this section.

(1) If the sponsor retains only an eli-
gible vertical interest as its required
risk retention, the sponsor must retain
an eligible vertical interest in a per-
centage of not less than 5 percent.

(2) If the sponsor retains only an eli-
gible horizontal residual interest as its
required risk retention, the amount of
the interest must equal at least 5 per-
cent of the fair value of all ABS inter-
ests in the issuing entity issued as a
part of the securitization transaction,
determined using a fair value measure-
ment framework under GAAP.

1021



		Superintendent of Documents
	2016-07-08T09:30:35-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




